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“  Resolved  by  the  Senate  and  House  of  Representatives  of  the  State 
of  Delaware  in  General  Assembly  met ,  That  a  joint  committee  to 
consist  of  two  members  on  the  part  of  the  Senate  and  three  on  the 
part  of  the  House  of  Representatives  be  appointed,  whose  duty  it 
shall  be  to  examine  the  Revised  Digest  of  the  Laws  of  this  State, 
prepared  by  the  commissioners  appointed  by  a  resolution  of  the  Gene¬ 
ral  Assembly  to  perform  that  work,  and  that  said  committee  make 
report  in  the  premises  as  soon  as  their  labors  shall  have  been  ended, 
with  such  suggestions  and  recommendations  as  they  may  deem  ne-  * 
cessary. 

Resolved  further ,  That  said  committee  have  power  to  sit  during 
the  time  of  the  meeting  of  the  two  Houses,  and  to  cause  to  be  printed 
such  of  the  acts  embraced  in  said  revision  as  they  may  judge  proper 
to  be  brought  to  public  notice  pending  the  discharge  of  their  duties.” 

The  committee  are  Messrs.  Sorden,  Temple,  Boys,  Harper  and 
Martin.  • 


REPORT,  &c. 


To  the  Honorable  the  Senate  and  House  of 

Representatives  of  the  State  of  Delaware : — 

The  commissioners  appointed  by  the  joint  resolution  of  the  Gene¬ 
ral  Assembly  adopted  February  28,  1849,  to  “  revise  the  public  laws 
of  this  State  now  in  force,  and  digest  and  arrange  the  same  under 
appropriate  titles,”  have  discharged  that  duty;  and  submit  herewith, 
as  described  by  said  resolution,  a  revised  digest  of  the  entire  public 
statute  law  of  the  State. 

It  is  divided  into  twenty  one  titles;  and  one  hundred  and  thirty-five 
chapters,  with  an  appendix  of  certain  matters  which  do  not  fall  pro¬ 
perly  within  the  body  of  the  work. 

The  arrangement  is  as  follows  : — 

CONSTITUTION  OF  THE  UNITED  STATES. 


CONSTITUTION  OF  THE  STATE  OF  DELAWARE. 

REVISED  LAWS  OF  DELAWARE, 

Anno  Domini,  1851. 


AN  ACT  for  revising,  arranging  and  amending  the  public  laws  of 

the  State . 

Whereas,  it  is  expedient  that  the  general  statutes  of  this  State 
should  be  revised  and  arranged  under  appropriate  titles;  that  com¬ 
missioners  should  be  supplied  and  defects  amended;  and  that  the 
whole  should  be  made  concise  and  plain;  therefore — 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the 
State  of  Delaware  in  General  Assembly  met,  in  manner  as  stated  un¬ 
der  the  chapters  and  sections  following,  that  is  to  say  : — 

TITLE  FIRST. 

Of  the  jurisdiction  and  property  of  the  State,  its  legislation  and  laics : 
Chap.  1  Of  Sovereignty  and  Jurisdiction. 

2  Of  Public  Lands. 

3  Of  the  State  House,  Library  and  Public  Offices. 

4  Of  Statutes  and  Legislative  Journals. 

5  Of  the  Construction  of  Statutes. 

6  Of  Judicial  Reports. 
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TITLE  SECOND. 

Of  the  public  revenue;  and  the  assessment,  collection  and  appropria * 

tion  of  taxes . 

Chap.  7  Of  the  Revenue  of  the  State. 

8  Of  the  Levy  Court. 

9  Of  the  Clerk  of  the  Peace. 

10  Of  Assessors. 

11  Of  the  Valuation  of  Property. 

12  Of  Collectors. 

13  Of  the  County  Treasurer. 

14  Of  the  Treasurer  of  the  Poor. 

TITLE  THIRD. 

Chap.  15  Of  the  Public  Arms  and  Defence. 

TITLE  FOURTH. 

Of  Elections . 

Chap.  16  General  Provisions. 

17  Of  the  Election  of  Assessors  and  Inspectors. 

18  Of  the  General  Election. 

19  Of  Elections  in  Wilmington  Hundred. 

20  Of  Elections  of  President  and  Vice  President  of 

the  United  States. 

21  Of  Representatives  in  Congress. 

22  Of  United  States  Senators. 

23  Of  Contested  Elections. 

TITLE  FIFTH. 

Of  certain  Public  Officers . 

Chap.  24  General  Provisions. 

25  Of  Salaries. 

26  Of  the  General  Assembly. 

27  Of  the  Governor. 

28  Of  the  Secretary  of  State. 

29  Of  the  State  Treasurer  and  Trustee  of  the  School 

Fund. 

30  Of  the  Auditor. 

31  Of  the  Attorney  General. 

32  Of  Sheriffs. 

33  Of  Coroners. 

34  Of  Constables. 

35  Of  Recorders  of  Deeds. 

36  Of  Notaries  Public  and  Commissioners  of  Deeds. 

37  Of  Prothonotaries. 

38  Of  the  Clerk  of  the  Court  of  Errors  and  Appeals. 
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TITLE  SIXTH. 

Of  Religion ,  Public  Education  and  Health . 

Chap.  39  Of  Religious  Societies. 

40  Of  the  School  Fund. 

41  Of  Sabbath  Schools. 

42  Of  Free  Schools. 

43  Of  Delaware  College. 

44  Of  St.  Mary’s  College. 

45  Of  other  Schools  and  Literary  Institutions. 

46  Of  Infectious  Diseases. 

47  Of  Physicians. 

TITLE  SEVENTH. 

Of  the  Poor ,  the  Insane ,  Deaf  and  Dumb  and  Blind. 

Chap.  48  Of  Alms-houses  and  the  Poor. 

49  Of  the  Insane. 

50  Of  the  Deaf  and  Dumb;  and  the  Blind. 

TITLE  EIGHTH. 

Of  the  General  Police. 

Chap.  51  General  Provisions. 

52  Of  Free  Negroes  and  Mulattoes. 

53  Of  Taverns,  Ale  Houses  and  Victualling  Houses. 

54  Of  Jails  and  Work  Houses. 

55  Of  Fish,  Oysters  and  Game. 

56  Of  Boundaries. 

57  Of  Fences. 

58  Of  Strays. 

59  Of  Ditches. 

60  Of  Roads  and  Bridges. 

61  Of  Mills. 

62  Of  Wrecks. 

TITLE  NINTH. 

Regulations  concerning  Trade . 

Chap.  63  General  Provisions. 

64  Of  Limited  Partnerships. 

65  Of  Principal  and  Surety. 

66  Of  Weights  and  Measures. 

67  Of  the  sale  and  inspection  of  Bread-stuffs. 

68  Of  Retailers  of  Goods  and  Pedlers. 

69  Of  Pilotage,  Navigation  and  Vessels. 
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TITLE  TENTH. 

Of  Corporations . 

Chap.  70  General  Provisions. 

71  Of  Banks. 

72  Of  Canals,  Railroads,  Turnpikes  and  Toll  Bridges. 

73  Of  the  City  of  Wilmington. 

TITLE  ELEVENTH. 

Of  the  Domestic  Relations. 

Chap.  74  Of  Marriage. 

75  Of  Divorce. 

76  Of  Husband  and  Wife. 

77  Of  Parents  and  Children;  and  of  the  maintenance 

of  bastard  children. 

78  Of  Guardians  and  Wards. 

79  Of  Masters,  Apprentices  and  Servants. 

80  Of  Slaves. 

TITLE  TWELFTH. 

Of  Titles  to  Real  Property. 

Chap.  81  Of  Aliens. 

82  Of  Escheats. 

83  Of  Conveyances. 

N  84  Of  Wills. 

85  Of  Intestates  Real  Estate. 

86  Of  Joint  Estates  and  Partition. 

87  Of  Dower. 

88  Of  Waste. 

TITLE  THIRTEENTH. 

Of  the  Administration  of  Estates. 

Chap.  89.  Of  the  settlement  of  Personal  Estates,— and  here¬ 
in  of  the  Register  of  Wills. 

90  Of  the  sale  of  lands  by  Executors  and  Administra- 
»  tors. 

TITLE  FOURTEENTH. 

Of  Courts. 

Chap.  91  General  Provisions. 

92  Of  the  Superior  Court. 

93  Of  the  Court  of  Oyer  and  Terminer. 

94  Of  the  Court  of  General  Sessions. 

95  Of  the  Court  of  Chancery. 

96  Of  the  Orphans’  Court. 
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TITLE  FIFTEENTH. 


Of  Justices  of  the  Peace. 

Chap.  97  General  Powers,  duties  and  Jurisdiction  of  Justices 

in  criminal  cases. 

98  Of  the  Jurisdiction  of  Justices  in  bastardy  cases. 

99  Of  the  Jurisdiction  of  Justices  in  civil  cases  of 

debt.  * 

100  Of  the  Jurisdiction  of  Justices  in  trespass  cases. 

101  Of  the  Jurisdiction  of  Justices  in  cases  of  forcible 

entry  and  detainer;  and  of  holding  over. 

TITLE  SIXTEENTH. 

Of  Civil  Actions  in  General. 

Chap.  102  Of  the  commencement  of  actions. 

103  Of  Bail. 

104  Of  Attachment. 

105  Of  the  Survivency  of  Actions. 

» 

106  Of  Pleading  and  Practice  in  civil  actions. 

107  Of  Witnesses  and  Evidence. 

108  Of  Oaths. 

109  Of  Juries. 

110  Of  Judgments. 

111  Of  Execution. 

112  Of  Defects  in  Pleadings,  and  the  amendment 

thereof. 

113  Of  Bills  of  Exception,  Cases  stated  and  Reserved 

questions. 

114  Of  costs  in  Civil  Actions. 


TITLE  SEVENTEENTH. 

Of  Proceedings  in  Special  Cases. 

Chap.  115  Of  Habeas  Corpus. 

116  Of  Arbitrations  and  Awards. 

117  Of  Recognizances  and  Bonds,  and  proceedings 

thereon. 

118  Of  suits  for  Legacies. 

119  Of  Ejectment. 

120  Of  Landlord  and  Tenant. 

121  Of  Insolvency. 

TITLE  EIGHTEENTH. 

* 1  1 '  *  '  $ 

Of  the  Limitation  of  Actions. 

Chap.  122  Of  the  Limitation  of  Real  Actions. 

123  Of  the  Limitation  of  Personal  Actions. 

124  Of  the  Limitation  of  Appeals  and  Exceptions. 
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TITLE  NINETEENTH. 

Chap.  125  Of  the  fees  of  public  officers. 

TITLE  TWENTIETH. 

Of  Crimes  and  Punishments. 

^Chap.  126  Of  offences  against  the  sovereignty  of  the  State. 

127  Of  offences  against  the  lives  and  persons  of  indi¬ 

viduals. 

128  Of  offences  against  private  property. 

129  Of  Forgery  and  Counterfeiting. 

130  Of  offences  against  Public  Justice. 

Chap.  131  Of  offences  against  Religion,  Morality  and  De¬ 
cency. 

132  Of  offences  against  public  policy. 

133  Special  provisions  and  penalties. 

134  General  Provisions  concerning  crimes  and  pun¬ 

ishments. 

TITLE  TWENTY-FIRST. 

Chap.  135  Of  the  repeal  of  the  statutes  herein  revised. 

APPENDIX. 

1.  An  act  to  repeal  expressly  all  the  acts  which  are  herein  re¬ 

vised. 

2.  A  list  of  the  acts  not  revised,  being  such  as  are  not  of  a  gene¬ 
ral  and  public  nature,  or  are  supposed  to  be  obsolete,  or  no 
longer  operative;  but  which  are  not  repealed  or  affected  by  this 
revision. 

The  plan  of  the  revision  has  been  this: — 

1.  The  law  upon  each  general  subject  was  brought  together; 
amendments  which  have  been  authorized  made;  parts  repealed  strick¬ 
en  out;  and  inconsistent  or  conflicting  provisions,  which  frequeutly 
arise  from  many  years  of  legislation,  brought  into  immediate  con¬ 
nection  and  contrast. 

2.  A  general  plan  was  then  adopted  for  the  arrangement  of  the 
whole  work;  placing  kindred  subjects  under  the  same,  or  similar 
heads;  and  dividing  the  work  into  titles,  chapters  and  sections. 

From  the  thorough  and  critical  examination  which  they  have  been 
obliged  to  make  of  the  whole  body  of  our  statute  law,  comparing  it 
with  the  laws  of  other  States,  the  commissioners  have  been  impressed 
with  a  high  sense  of  its  completeness  and  perfection  as  a  system. 
They  express  the  opinion  that  it  requires  very  little  amendment  or 
addition  to  meet  any  known  necessity  or  exigency.  But  they  have 
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been  equally  impressed  with  a  sense  of  its  defectiveness  in  arrange¬ 
ment,  to  which,  more  than  to  any  omission  of  needful  provisions,  or 
want  of  skill  in  the  drafting  particular  laws,  they  attribute  the  gene¬ 
ral  opinion  that  our  laws  are  either  defective  in  themselves  or  diffi¬ 
cult  to  be  understood.  Their  efforts  have,  therefore,  been  directed 
more  to  the  systematising  and  arranging  existing  provisions,  than  to 
originating  anything  new;  and  they  are  confident  in  the  hope  that, 
if  they  have  succeeded  in  this,  our  code  of  statute  law  will  be  found 
to  compare  favorably  with  the  best  systems  of  our  sister  States. 

The  revisers  have  strictly  followed  the  instructions  contained  in 

•/ 

the  resolution  under  which  they  are  acting.  They  have  not  con¬ 
sidered  the  object  of  their  appointment  to  be  to  report  what,  in  their 
judgment,  ought  to  be  the  law,  but  what  the  law  is;  digested  into 
form,  simplified  in  expression,  and  arranged  in  such  order  as  will 
make  it  easy  to  be  found,  and  plain  to  be  understood;  but  they  have 
nevertheless,  (also  in  conformity  with  instructions)  pointed  out  such 
defects  and  inconsistencies  as  seemed  to  mar  the  system,  and  plainly 
to  call  for  change.  In  some  instances  they  have  not  only  made 
these  suggestions,  but  have  also  prepared  sections,  and  even  chap¬ 
ters,  to  remedy  the  defects;  but  these  have  been  prepared  as  alterna¬ 
tive  provisions;  and  the  acceptance  or  rejection  of  any  of  them  will 
not  at  all  interfere  with  the  general  revision. 

The  commissioners  have  made  no  experiments.  They  have  not 
sought  to  introduce  any  extensive  reforms  on  any  subject;  except  in 
the  chapter  on  pleading  and  practice  in  civil  actions,  and  the  chap¬ 
ter  concerning  defects  in  pleadings  and  the  amendment  thereof.  On 
these  subjects,  following  closely  in  the  steps  of  the  reforms  in  king- 
land,  and  in  many  of  the  State  courts,  and  courts  of  the  United 
States,  the  commissioners  will  recommend  some  important  changes, 
to  be  made  bv  the  judges  in  a  general  revision  of  the  rules  of  court. 
In  other  matters,  though  many  projects  have  been  suggested,  and 
some  of  them  favorably  considered;  none  of  them  have  been  carried 
out,  except  in  the  form  of  isolated  and  independent  provisions  substi¬ 
tuting  something  in  the  body  of  the  revision.  If  anv  such  change  meets 
the  deliberate  approval  of  the  legislature  it  will  be  adopted;  and  the  op¬ 
portunity  is  offered  of  considering  such  in  immediate  comparison 
with  the  existing  law:  if  any  does  not  present  a  striking  and  obvious 
improvement  upon  present  enactments,  the  substitute  will,  of  course, 
not  be  approved,  and  the  law  will  remain  as  it  is. 

But  in  any  event  it  cannot  be  otherwise  than  useful  to  have  the 
law  on  every  subject  brought  together,  and  systematically  arranged. 
It  has  been  twenty-two  years  since  our  laws  were  revised,  and 
every  session  of  the  legislature  has  been  changing,  amending,  sup¬ 
plying  or  repealing  them;  and,  generally  in  that  most  mischievous 
form  of  legislation, — that  of  amending  by  striking  out  and  inserting 
substitutes,  followed  by  a  general  repeal  of  all  provisions  inconsistent 
with  the  amendment.  The  temptation  to  this  kind  of  legislation  is 
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very  strong;  for  it  saves  the  draftsman,  and  indeed  the  legislature, 
the  trouble  of  finding  out  what  provisions  are  inconsistent  with  the 
amendment,  but  it  entails  on  courts  and  juries,  on  suitors  and  citi¬ 
zens,  the  trouble  and  expense  of  making  the  discovery,  whenever 
the  amending  law  has  to  be  construed.  It  is  in  this  way,  chiefly, 
that  a  statutory  code  soon  becomes  involved,  and  needs  an  entire 
revision;  if  it  be  only  to  settle  what  the  law  is. 

Our  present  acts  of  Assembly  fill  four  volumes — three  since  the 
last  revision ;  and,  by  reference  to  those  which  preceded  it,  ten  vol¬ 
umes.  It  will  be  found  that,  of  these,  when  you  come  to  exclude  local 
and  private  laws,  acts  repealed,  and  repealing  and  amending  acts, 
more  than  three-fourths  of  the  former,  or  nine-tenths  of  the  whole, 
will  be  excluded ,  and  that  a  single  volume  will  contain  all  the  really 
public  statute  law  of  the  State. 

The  manner  of  the  revision  has  been  such  as  to  afford  the  great¬ 
est  facility  for  discovering  any  departure  from  the  provisions  of  ex¬ 
isting  law;  or  any  want  of  skill  or  unfaithfulness  in  expressing  them. 
Each  subject  is  taken  by  itself — all  the  laws  upon  it  collated — the 
result  expressed  with  reference  to  page,  chapter  or  section  and  para¬ 
graph  ;  so  that,  taking  up  any  independent  part  of  the  work,  mem¬ 
bers  of  the  Legislature  will  at  once  satisfy  themselves  of  the  close¬ 
ness  and  fidelity  of  the  execution.  This,  of  course,  does  not  apply 
to  suggested  changes,  all  of  which  must  rest  on  their  own  merits ; 
and  the  revisers  will  not  seek  to  advocate  any  of  them  in  this  re¬ 
port,  nor  elsewhere  do  more  than  to  state  what  is  the  supposed  in¬ 
convenience,  or  impropriety,  of  present  provisions ;  and  the  purpose 
and  object,  and  probable  effect,  of  the  suggested  change. 

Much  verbiage  aud  tautology  have  been  avoided  by  a  preliminary 
act,  giving  a  legislative  construction  to  words  and  phrases.  It  seems 
to  have  been  often  taken  for  granted,  in  drafting  laws,  that  courts 
and  juries  were  not  to  understand  language  as  all  others  construe  it, 
or  would  be  disposed  to  stick  to  the  letter  without  respect  to  the 
meaning.  Hence  it  has  not  been  unusual,  in  drafting  bills,  instead 
of  using  a  general  word  which  of  itself  would  necessarily  include 
many  particulars,  to  attempt  an  enumeration  of  the  particulars;  to 
the  manifest  involvement  and  obscuring  of  the  whole  subject,  by  over¬ 
loading  the  sense  with  words.  We  may  not  have  always  avoided 
this.  The  weight  of  precedent  has  been  such,  that  often,  insensibly, 
and  in  the  case  of  the  criminal  statutes  and  some  others,  and  in  all 
forms,  designedly,  we  have  followed  the  old  plan;  though  we  have, 
in  the  chapter  of  constructions,  provided  a  legislative  approval  of 
the  more  summary  form  of  expression. 

Private  acts  and  corporate  charters  have  been  omitted,  except 
with  regard  to  certain  corporations  of  extended  operations,  and 
great  public  importance,  and  these  have  been  digested.  The  Chesa¬ 
peake  and  Delaware  canal ;  the  principal  railroads  and  turnpikes; 
and  charters  of  the  several  banks  in  the  State,  are  instances.  The 
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General  Assembly  thought  a  revision  of  these  unnecessary,  as  they 
are  extensively  published  already,  and  are  generally  published  by 
the  companies  themselves  for  the  use  of  members,  stockholders  and 
others.  Jt  would  be  a  good  general  provision  to  require  this  in  all 
such  acts  hereafter  to  be  passed.  But  without  this,  these  laws  are 
so  easy  of  access  to  all  who  are  concerned  with  their  provisions,  as 
to  make  a  revision  of  them  unnecessary.  They  will  not,  therefore, 
be  in  any  manner  affected  by  this  revision,  nor  will  such  as  have 
been  merely  digested  be  repealed.  In  no  case  will  an  act  be  re¬ 
pealed  which  is  not  entirely  revised  and  supplied. 

The  several  chapters  are  accompanied  by  notes  of  reference  and 
explanatory  remarks  either  separately,  or  by  way  of  memorandum 
in  the  margin.  These  will  render  a  more  minute  reference  to  them 
in  this  report  unnecessary.  It  was  thought  better  to  connect  any 
such  remarks  with  each  bill  than  to  embrace  them  in  a  general  re¬ 
port. 

All  which  is  respectfully  submitted. 

SAMUEL  M.  HARRINGTON, 
JOSEPH  P.  COMEG YS, 
DANIEL  M.  BATES. 


Dover ,  Jan.  8.  1851. 
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